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For years, community banks have acquired loan 
participations to diversify their loan portfolio, deploy 
excess capital and manage the risks associated with 
individual lending relationships.  As a result of the recent 
financial crisis and the FDIC’s loss-share program, many 
participating banks have found themselves participants in 
loans held by new and unknown lenders, i.e. the FDIC or 
real estate investment entities and financial institutions 
who purchased the debt of a failed bank through the loss-
share program.  For participating banks, these new “lead 
banks” create a climate of uncertainty, because in many 
cases the new lender’s goals for resolving a loan are not 
aligned with the participants’ goals.  One particular area 
that has caused extensive litigation between these parties 
is when the new lender desires for a quick foreclosure and 
sale of the underlying collateral. As the “lead bank,” the 
new lender generally has the authority and discretion as 
to when and how to enforce and collect on the loan.  Such 
a foreclosure and quick sale, however, often results in the 
loan participants receiving much less than their percentage 
of the loan obligation or the fair value of the underlying 
collateral.  That result can have devastating effects on loan 
participants who do not enjoy the loss-share protection 
available to the lead lender.

In such situations, participating banks have sometimes 
attempted to take over the administration of the loan by 
relying on a provision, similar to the following provision, 
found in most loan participation agreements (the 
“Administrator Replacement Provision” or “ARP”):

“Qualifying Events. Upon the occurrence of any of the 
following events, Purchaser [participant] may notify Seller 
[lead bank] and assume the administration of the Loan 
and related guarantees and security agreements as well 
as demand any documentation or writings reasonably 
necessary to evidence proof of Purchaser’s security interest 
and perfection: … (4)  Seller is declared insolvent, is taken 
over, or otherwise closed by a governmental regulatory 
agency which has jurisdiction over Seller.”

Successor lead banks have argued that an ARP is 
unenforceable against them as the successor-in-interest to 
the FDIC by operation of 12 U.S.C. §1821 (e)(13)(A).  Section 
1821 provides that the FDIC may enforce any contract 
entered into by the depository institution notwithstanding 
any provision of the contract providing for, among other 
things, termination or exercise of rights upon insolvency 
or the appointment of or the exercise of rights or powers 
by a conservator or receiver. Two recent cases in Georgia 
address the merits of these arguments: CRE Venture  
2011-1, LLC v. First Citizens Bank of Georgia, 326 Ga.  
App. 133, 756 S.E.2d 225 (2014) (“CRE Venture”); and  
First National Community Bank, f/k/a First National Bank  

of Chatsworth v. Stearns Bank, N.A., Civil Action No. 
2:13-CV-126-WCO (N.D. Ga. 2013) (“First National”). 

In both CRE Venture and First National, the participating 
bank argued that the ARP allows it to replace the successor 
lead bank as administrator of the participating loan in an 
effort to prevent an upcoming foreclosure of the underlying 
collateral.  In response, the successor lead bank, relying on 
Section 1821, argued that the participating bank cannot 
rely on the ARP as that provision is unenforceable against 
the successor lead bank by virtue of it being a successor-
in-interest to the FDIC. In CRE Venture and First National, 
the Georgia Court of Appeals and the U.S. District Court for 
the Northern District of Georgia, respectively, have rejected 
that argument. Both courts explained that the participating 
bank can rely on the ARP without violating 12 U.S.C. §1821, 
with the reasoning being that Section 1821 is inapplicable 
to a participating bank’s efforts to enforce the terms of a 
participation agreement rather than seeking to avoid the 
FDIC’s authority to enforce the contract. The participating 
banks’ lawsuits were neither filed against the FDIC nor 
sought to terminate the loan participation agreement. 
The participating banks were seeking only to enforce the 
terms of the loan participation agreements as originally 
written and intended. The courts also noted that the ARP 
is a bargained-for right and to hold the ARP unenforceable 
against a participant bank would effectively rewrite the 
terms of the loan participation agreement.

Becoming the administrator under a loan participation 
agreement is not without risks and responsibilities, as most 
agreements place upon the administrator the duties to 
enforce and collect the loan as it would for its own account.  
However, as reflected in CRE Venture and First National, 
when the loan participation agreement has an ARP, such 
a provision provides surviving participant banks with some 
leverage when dealing with a successor to the original lead 
bank that attempts to resolve a loan in a manner that would 
be adverse to the participants’ interests. n   


